STATE OF FLORI DA
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M AM - DADE COUNTY SCHOOL
BOARD,

Petiti oner,
VS. Case No. 04-1323

CHARLES S. HEPBURN,

Respondent .

N S N N N N N N N N N

RECOVMENDED ORDER

Robert E. Meal e, Administrative Law Judge of the Division
of Admi ni strative Hearings, conducted the final hearing in
Mam , Florida, on August 25, 2004.

APPEARANCES

For Petitioner: Madelyn P. Schere, Attorney for
M am - Dade County School Board
1450 Northeast Second Avenue, Suite 400
Mam, Florida 33132

For Respondent: Manny Anon, Jr.
Deputy General Counse
AFSCMVE Fl orida Council 79
99 Northwest 183rd Street, Suite 224
North Mam , Florida 33169

STATEMENT OF THE | SSUE

The issue is whether Petitioner may suspend Respondent for

30 days for sexual harassnent.



PRELI M NARY STATEMENT

By Notice of Specific Charges served April 15, 2004,
Petitioner alleged that it enployed Respondent as a radio
routing dispatcher, pursuant to the conditions of the collective
bar gai ni ng agreenent between Petitioner and the Anerican
Federation of State, County, and Minici pal Erpl oyees, Local
1184. Petitioner alleged that, on October 15, 2002, Respondent,
Wi t hout provocation or invitation, stuck his tongue in the ear
of a coworker and whi spered sexual comrents to her. Petitioner
al | eged that Respondent had previously nade sexual ly offensive
comments to the same coworker. Petitioner alleged that it
suspended Respondent, w thout pay, for 30 days for the incident,
pursuant to Section 1012.22(1)(f), Florida Statutes, and Article
XI of the collective bargai ni ng agreenent.

Count | alleges that Article Xl, Section 4C, of the
col | ective bargai ning agreenent authorizes discipline for "cause
arising fromthe enpl oyee's performance or non-performance of
job responsibilities.”" Petitioner's Rule 6Gx13-4a-1.21 requires
enpl oyees to conduct thenselves "in a manner that will reflect
credit upon thenselves and the school system™ Count | alleges
t hat Respondent's failure to conply with this rule constitutes
non- performance of his job duties, which is subject to

di sci pline under Articles Il and XI of the collective bargaining



agreenent and Sections 1012.22(1)(f) and 447.209, Florida
St at ut es.

Count Il alleges that Petitioner's Rule 6Gx13-4A-1. 32
assures nondi scrimnation in enploynent and the elimnation of
harassnent, including sexual harassnment. Count |l alleges that
Respondent's failure to conply with this rule constitutes non-
performance of his job duties, which is subject to discipline
under Articles Il and Xl of the collective bargai ni ng agreenent
and Sections 1012.22(1)(f) and 447.209, Florida Statutes.

Based on these allegations, the Notice of Specific Charges
requests a recommended order suspendi ng Respondent for 30 days
wi t hout pay.

Respondent tinely requested a formal hearing.

At the hearing, Petitioner called seven w tnesses and
offered into evidence 13 exhibits: Petitioner Exhibits 1-13.
Respondent call ed seven witnesses and offered into evidence no
exhibits. Al exhibits were admtted except that Petitioner
Exhibit 7 was not admitted for the truth.

The court reporter filed the transcript on Cctober 8, 2004.
The parties filed proposed reconmended orders by Novenber 16,
2004.

FI NDI NGS OF FACT

1. Respondent has been enpl oyed by Petitioner since 1983.

After six years' service as a bus driver, Respondent becane a



radi o di spatcher. The radi o dispatchers assign drivers and
attendants to specific bus routes. |In doing so, the dispatcher
has no authority to deviate froma seniority-based |ist of drivers
and attendants.

2. Sandra Ann Wl ch has been enpl oyed by Petitioner since
August 2001 as a bus attendant. A bus attendant hel ps the driver
mai ntai n order.

3. In the year that Ms. Wl ch had worked at the depot at
whi ch Respondent worked, she and Respondent had had probl ens.
Respondent once assigned Ms. Welch to a bus wi th wheel chair-bound
students, but Ms. Welch expressed her dissatisfaction with the
assignnent. She conpl ai ned about several of her assignnments, even
t hough they were all based on the seniority of the available
att endants.

4. For awhile, to avoid conflict with Ms. Wl ch, Respondent
assigned her to a bus with unruly students, but no wheel chairs.
However, shortly prior to the incident, Ms. Wel ch was renoved from
this assignnment, which she had found satisfactory. M. Wl ch
bl aned Respondent for the |l oss of this assignnment, but, with the
start of the new school year, the assignnent had conme up for
rebi ddi ng by other attendants and one with nore seniority had bid
for it. M. Welch returned to substituting for attendants who did

not show up for work.



5. On the norning of Cctober 15, 2002, which is the date of
the alleged incident, Respondent was working at his usual |ocation
in the radio dispatch room In the small roomw th himwere three
ot her dispatchers, all of whomare fenales.

6. After the bus runs that norning, Ms. Welch entered the
di spatch room behind the desk of Lawanda Col | i ns, anot her
di spat cher who has been enpl oyed by Petitioner for 16 years.

Ms. Welch stood next to Respondent’'s desk and spoke to him

Al though only a few feet away from Ms. Welch, Ms. Collins never
saw Ms. Welch bend over toward Respondent or scream M. Collins
never saw Respondent stick his tongue in Ms. Welch's ear, nor did
Ms. Collins see Ms. Welch return to the dispatch roomafter her
departure immedi ately after the all eged incident.

7. The observations of Ms. Collins, or lack of them
contradict directly the testinony of Ms. Wl ch, who testified that
Respondent pl aced his tongue in her ear while she was in the
di spatch roomtalking to himafter the bus runs on the norning of
Cct ober 15, 2002, and Ms. Welch screaned. Likew se, Respondent
denies Ms. Welch's claim No witness saw the tonguing incident
that Ms. Welch descri bed.

8. M. Wlch' s testinony is also underm ned by her
performance as a witness. Wen testifying, wth apparent
repul si on, about the tongue in her ear, Ms. Welch tw ce gestured,

wi th a pained expression, to her right ear--once when she was



testifying in Petitioner's case in chief and once when she was
testifying in Petitioner's rebuttal case. However, she has
consistently stated that Respondent placed his tongue in her |eft
ear.

9. M. Welch stunbl ed when she attenpted to | ay out the
desks relative to the door that she entered. It was evident that
she was not recalling the | ayout of the dispatch room but was
instead trying to make sure that the | ayout and her path were such
that she would end up on the "correct" side of Respondent.

10. Respondent's testinony is further underm ned by what
appears to be a financial incentive for her to establish the fact
of the incident. Allegedly due to the incident, M. Wl ch has
been out on paid | eave since January 2003. Additionally, she was
irritated at Respondent for what she thought was his role in
removi ng her froma favored assignnment shortly before the all eged
i nci dent .

11. Ms. Welch's willingness to fabricate testinony about the
al | eged incident of October 15, 2002, undermnes the credibility
of her other testinony concerning sexual comments that Respondent
supposedly nade to her at other tines while she was under his
supervision. It is not as clear that Respondent never nade these
statenents as it is that he did not stick his tongue in

Ms. Welch's ear, but Petitioner has failed to prove that



Respondent is guilty of sexual harassnent of Ms. Welch on these

ot her occasi ons.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. 88 120.569 and 120.57(1),
Fla. Stat.

13. Section 1012.22(1)(f), Florida Statutes, authorizes
Petitioner to term nate or suspend school enployees, such as
Respondent .

14. Petitioner has the burden of proving the materi al
al |l egations by a preponderance of the evidence. See, e.g.,

Al len v. School Board of Dade County, 571 So. 2d 568 (Fla. 3d

DCA 1990).
15. Petitioner has failed to prove the materi al

al l egations set forth in the Notice of Specific Charges.

RECOVIVENDATI ON

It is
RECOMMVENDED t hat the School Board of M am - Dade County,

Florida, enter a final order dism ssing the Notice of Specific

Char ges agai nst Respondent.



DONE AND ENTERED t his 22nd day of Novenber, 2004, in

Tal | ahassee, Leon County, Florida.

belbs00,

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Administrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 22nd day of Novenber, 2004.

COPI ES FURNI SHED

Dr. Rudol ph F. Crew

Super i nt endent

M am - Dade County School Board

1450 Nort hwest Second Avenue, No. 912
Mam , Florida 33132-1394

Dani el J. Wodring, General Counsel
Depart ment of Education

1244 Turlington Buil di ng

325 West Gaines Street

Tal | ahassee, Florida 32399-0400

Honor abl e John W nn

Conmi ssi oner of Education

Depart nent of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400



Madel yn P. Schere, Attorney for

M am - Dade County School Board

1450 Nort heast Second Avenue, Suite 400
Mam , Florida 33132

Manny Anon, Jr.

Deputy General Counsel

AFSCMVE Fl orida Council 79

99 Northwest 183rd Street, Suite 224
North Mam , Florida 33169

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within 15
days fromthe date of this recommended order. Any exceptions to
this recormended order nust be filed with the agency that w |
issue the final order in this case.



